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President  of  Cooperative  Held  Lialple  to  Producer  for 

Praudulent  Misre-presenta.tions 


On  Octo'ber  1,  1935*  ^ producer  Alleged  that  he  was  induced  hy  the 
president  of  a cooperative  association  to  sign  a contract  binding  him 
to  ship  his  milk  to  the  association  for  five  years.  Under  the  con- 
tract, the  price  to  be  paid  for  the  milk  was  left  to  the  discretion 
of  the  board  of  directors  of  the  association,  Tnile  the  state  Depa^rt- 
ment  of  Markets  fixed  prices  that  were  to  be  paid  shippers  of  milk, 
it  had  no  authority  to  fix  the  price  of  milk  shipped  to  cooperatives. 

In  order  to  Induce  the  producer  to  sign  the  contract,  the  president, 
it  was  alleged,  represented  that  contract  members  of  the  association 
'%erc  receiving  and  ¥/ould  continue  to  receive*’  from  five  to  ten  cents 
more  per  cwt,  for  their  milk  than  the  current  price  fixed  by  the 
Department  of  Markets  in  the  mcorket  area,  which  noncontract  members 
were  receiving,  and  that  the  producer  would,  by  signing  the  producers' 
agreement-,  receive  five  to  ten  cents  more  per  C'^t,  for  his  milk  than 
noncontract  members.  In  reliance  on  these  representations,  the  pro- 
ducer averred  that  he  shipped  his  milk  to  the  association  for  two 
years,  when  ho  beca.mo  a’^a.re  that  the  association  "never  did  and  never 
would  or  intended  to  pay  the  prices  represented,  and  that  it  was  so 
managed  that  it  could  not  pay  the  prices  set  by  the  Department  of 
Markets."  In  fact,  the  producer  contended  that  he  received  forty 
cents  per  cv/t.  less  than  the  prices  set  by  the  Department  of  Markets, 

The  producer  brought  an  action  in  the  trial  court  to  recover  from 
the  president  of  the  association  damages  for  deceit,  but  the  defend- 
ant’s demurrer  to  the  complaint  on  the  ground  that  the  facts  alleged 
did  not  constitute  a cause  of  a.ction,  was  sustained.  Upon  appeal  to 
the  circuit  court,  the  order  of  the  dower  court  was  affirmed,  and  an 
o.ppeal  was  then  taken  by  the  producer  to  the  Supreme  Court  of  Wisconsin, 
In  reversing  the  order  of  the  circuit  court  and  directing  it  to  enter 
an -order  reversing  the  order  of  the  lower  court,  the  Supreme  Court  of 
Wisconsin  said  in  parti 

In  support  of 'his ' demurrer  the  defendant  contends  (l)  that 
the  fa.cts  alleged  are -insufficient  to  constitute  a cause 
of  action,  because  the  alleged  fraudulent  representations  arc 
promises  as  to  future  a.ction  and  not  st.^’tements  of  fact,  and 
therefore  do  not  constitute  fra.ud;  and  (2)  that  the  alleged 
misrepresenta.tion  that  "the  plaintiff  would,  by  signing  the 
producers’  a.greemcnt,  receive  from  five  to  ten  cents  more 
per  cwt,  for  his  milk  than  the  noncontract  member"  is  but 
promissory  in  character,  and  inasmuch  a.s  it  is  alleged  to 
hare  been  made  prior  to  and  contemporaneously  with  the  making 
of  the  contract,  the  pla.intiff  cannot  show  a.n  inconsistent 
contemporaneous  ora.l  agreement,  the  subject  matter  of  which 
is  covered  by  the  contract.  In  support  of  his  contentions 


the  defendr,nt  relies  upon  the  rule  "thot  fr-'^ud  must  rclrte 
to  r.  present  or  pre-existing  fr.ct  md  it  emnot  ordinarily 
he  predicoted  on  unfulfilled  prenises  or  strter.onts  node 
PS  to  future  events."  Beers  v*  Atlos  Assurp.ncc  Co,, 

215  Wis.  165,  171,  253  11,  W.  58^,  587.  In  viev  of  thpt 
rule  it  is  true  that  in  so  frr  as  the  representr-tions 
related  to  but  future  events  or  uere  nerely  pronissory  in 
character,  'they  are  not  pctionable,  Hovever,  the  represen- 
tp,tion  thpt  the  contract  r, embers  of  the  Co-o-perative  "-^ere 

receiving"  fron  five  to  ten  cents  per  c^t,  for  their  nilk 

nore  than  the  current  price  as  set  by  the  Deoartnent  of 

M.‘~'rkots  in  the  Milurukee  nprket,  -^hich  non-contract  nenbers 

uore  receiving,  up.s  not  r stptenent  as  to  a future  event 

or  nerely  promissory  as  to  future  pction.  On  the  contrpry, 
thpt  reuresentr tion  rclp.tcd  to  a present  or  ure-existing 

fact,  and  in  that  respect  it  vps  actionable  if  false. 

♦ # * 

Moreover  in  plaintiff's  conplaint  — but  as  a.  second  cause 
of  action,  uhich  is  hov'cvcr  based  upon  the  sane  fraudulent 
nisrepresentations  as  the  first  cause  of  action  and  is  but 
pp,rt  thereof  — 'no  alleges  that  by  reason  of  the  fraud  it 
was  necessary  for  'nin  to  engage  counsel  and  incur  expendi- 
tures to  connence  an  action  -'hich  is  pending  against  the 
Co-opercative  to  obtadn  a,  cancellation  of  the  contract  and 
recover  for  the  last  nonth's  shipr-ent  of  nilk;  and  that  by 
reason  thereof  he  has  been  danaged  in  fnc  sun  of  $500. 

If  plaintiff  incurred  such  expenditures  a.nd. costs  in  collat- 

eral litigation  as  a necessary  and  uroxinate  result  of  the 
deceit,  they  are  recoverable  as  ne,rt  of  the  damages  sustained 

by  hin.  27  C,  J,  pi  8Sl  § 234;  Sedg’-’ick  on  Danages,  9^'^  < 

vol.  I,  § 241;  First  Hat,  Bank  of  Hutchinson  v.  Willians, 

62  Kan,  431,  63  F.  744;  Osborne  & Co.  v,  Ehrhard,  37  Kan, 

413,  15  F.  59O;  McOsker  v.  Federal  Ins.  Co.,  II5  Kan.  626, 

224  P.  53;  Curtley  v.  Security  Sav,  Society,  46  Wash.  50» 

89  P.  180;  Grahan  v.  Zellers,  205  Wis.  542,  238  H.  W.  385, 

78  A.L.R.  353;  sterling  Engineering  & Const.  Co.  v.  Miller, 
l64  Wis.  192,  159  N.  732.  (Underscoring  added.) 

Hilgendorf  v.  Schur.an,  232  Wis.  625,  288  N.  W.  184. 

T'ne  holding  in  this  case  is  in  line  '*^ith  the  -weight  of  authority  to 
the  effect  that  directors  or  officers  are  personally  liable  for  vio- 
lation of  the  legal  rights  of  others,  occasioned  by  their  fraud, 
trespass,  coercion  or  deceit  (Frontier  Milling  Elevator  Co.  v,  Roy 
Wnite  Co-op.  Mercantile  Co.  , 25  Idaho  4734  I38  P.  825;  Springnan 
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Paper  Products  Co.  v.  Detroit  Ignition  Co, , 236  Mich.  90.  210  N.  W. 

222;  Scott  v.  Shook,  80  Colo.  Uo , ^9  P*  259;  Houston  v.  Thornton, 

122  N.  C.  365 > 29  S.  E.  827.  65  Au.  St.  Rep.  699;  California  Grape 
Control  Board,  Ltd,  v.  Boothe  Fruit  Co. , 200  Cal.  279>  29  P.  21  857) > 
and  hy  the  nisapplication  of  funds  ( Cone  v.  United  Fruit  G-rouers  Asso- 
ciation , 171  H.  C.  530 > 88  S.  E.  860.  See  also  Lewis  v.  Council , 29I 
F.  i48;  Done  Realty  Co.  v.  Rottenherig:,  285  Mass.  32^,  189  H.  E.  70) . 

Tnile  the  directors  and  officers  who  are  responsille  for  the  perpe- 
tration of  fraud  or  other  violation  of  the  legal  rights  of  others 
are  personally  liable  therefor,  the  pssocirtion  npy  also  he  held 
axcountcahle  on  the  theory  th,at  a principp.l  is  liohle  for  the  .acts 
of  its  p,gent.  Consequently,  if  a,n  officer,  -^hilc  acting  within  the 
apparent  scope  of  authority  conferred  upon  hin  hy  an  association, 
perpetrates  a fr.aud  on  rn  innocent  third  party,  or  other”^ise  violates 
the  rights  of  such  pa.rty,  the  .association  is  li.ahle,  even  though  the 
officer  was  really  .acting  for  his  own  benefit.  (.Fidelity  and  Deposit 
Conn  .any  of  Mo.ryl.and  v.  Merch.ants  H.ational  Bank,  223  la.  446,  273 
l4l;  Hill  V.  Associ.ated  Alnond  Prowers  of  Paso  Robles,  90  C.al,  App. 

291,  265  P.  873;  Hana.ker  v.  Fulton  Farners ' Ass’n,  27I  Pa..  465)  A. 
627;  Engen  v,  Merch.ants  & Mfrs'.  State  B.ank,  l64  Minn.  293’  204  H. 

963.) 

It  should  .also  bo  observed  that  where  .a  producer  has  been  induced  to 
enter  into  .a  na.rketing  contr.aut  by  false  and  fraudulent  misrepresen- 
tations, such  contr.'i.cts  n.ay  bo  set  .aside  in  timely  suit  brought  for 
that  purpose,  or  the  producer  m.ay  defend  a suit  brought  against  hi.m 
by  the  .association  for  failure  to  .abide  by  the  contract  by  showing 
fr.aud  in  its  procurement.  (K.*^.ns.as  Wheat  G-rowers'  Association  v. 

Vague  , 118  K.an.  24o,  234  P.  9^4;  Kan s.a s Uhe.a t Gr owe r s ' A s s ’ n v.  iltssey, 

123  Kan.  I83,  253  1093;  Kans.as  Tneat  G-rowers*  Ass’n  v,  Row.an , 123 

K.an.  169,  254  P.  326;  Burley  Toba  ,cco  Prowers'  Co-op.  Ass'n  v.  Rogers, 

88  Ind.  App.  469,  150  H.  E.  3S4;  Placentia  Co  rRP-f r.ativo  Ora.nge  Growers ' 
Association  v.  Henning,  118  Cal.  App.  487,  5 2d  444.) 

Likewise,  if  duress,  force  or  intinida.tion  is  used  to  induce  a pro- 
ducer to  sign  .a  contr.act , .a  producer  if  not  estopped  m.-^.y  have  it  set 
aside  or  may  defend  when  sued  thereon  by  showing  the  circumstances 
under  which  it  w.as  obt.ained.  (Sun"M.aid  Raisin  Q-rowers  of  California 
Pa.pazicon,  74  Cal.  App.  23 1,  24o  P.  47;  Comr.onweal th  / Burl ev  Tobacco 
Society/  v.  Reffitt,  l49  Ky.  3OO,  l48  S.  U.  48,  42  L.R.A.  (H. S.l , 329.) 
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Incorporators  and  Stockholders  of  Go G'-ip native  Held 
Liahle  for  its  Debts 

Associated  Slayers  Cooperative,  .Inc.,  an  incorporated  cooperative 
association  organised  lander  Chapter  135  l.isconsin  statutes, 

hecarne  insolvent,  and  b.  receiver  was  appointed  therefor.  Unsecured 
creditors  of  the  cooperative  brought  an  action  against  its  incorpo- 
rators and  stockholders  on  a debt  incurred  by  the  a,ssocia-tion.  The 
action  was  predicated  on  Section  130. v06  (^)  of  the  General  Corporation 
Law,  which  provided  in  part  as  follows: 

"The  corporation  shall  not  transact  business  with  any  other 
than  its  members  until  one-half  of  its  capital  stock  shall 
ha.ve  been  subscribed  aud  one-fifth  of  its  authorized 
capital  actually  paid  in.  * * * If  any  obligation  shall 
be  contracted  in  violation  hereof,  the  corporation  offend- 
ing shall  have  no  right  of  action  thereon;  but  the  signer 
or  signers  of  the  articles  and  the  subscriber  or  subscribers 

for  stock  transacting  such  business  or  authorizing  the  same, 

or  having  knowledge  thereof,  consenting  to  the  incorring  of 

' a-ay  debt  or  liability,  as  well  a.s  the  stockholders  then 

existing,  shall  be  personally  liable  upon  the  same. " 

(Underscoring  added). 

Section  185-20  of  the  Coopera.tive  Act  providec^  as  follows: 

"The  genf’ral  corporation  law  of  this  state  shall  apuly  to 
all  associations,  except  where  said  general  corporation 
law  expressly  exempts  such  as'^ociations , or  where  the  pro- 
visions of  said  general  corporation  law  are  op'oose_d  to  or 
inconsistent  ’’'ith  the  provisions  of  this  chapter  [ch.,  135, 
Statsj_/." 

The  defendants  demurred  a.nd  the  demurrer  was  sustained  by  the  lower 
court  on  the  ground  that  Section  180.06  (U)  did  not  apply  to  coop- 
erative associations  organized  under  Chanter  185- 

In  reversing  the  orders  of  the  lowpr  court,  the  Suprem.e  Court  of 
Wisconsin  said  in  part: 

Section  185-20  Stats.,  is  plain  and  unambiguous.  IIo 
interpretation  is  necessary.-  State  ex  rel.  Associated 
Indemnity  Corporation  v.  Mortensen,  Commissioner  of 
Insurance,  22h  ¥is.  398,  UOO,  2?2  N.  ¥.  h57,  110  A.L.R. 

524.  The  same  is  true  of  the  other  sections  mentioned. 

Chapter  185,  Stats-,  relates  to  cooperative  asso- 
ciations authorized  and  empov/ered  to  do  business  in  a 
corporate  capacity.  The  Associated  B-oyers  Cooperative, 

Inc.,  is  so  orgcanized  londer  this  chapter.  The  phrase 
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" * * * opposed  to  or  inconsistent  ’7ith  the  provisions 
of  this  chapter,”  (ch.  18^.  Stots.),  is  likc'^dse  cleor 
p-nd  •onpnhif^uo'us , end  not  open  to  judicinl  construction. 
Non-technicpl  ’^ords  end  phrrses  shell  he  construed  nnd 
understood  recording  to  the  connon  end  approved  usegc 
of  the  Ip.ngun.ge.  Wedhans  Oil  Conppny  v.  Stpte,  210  ¥is. 

443,  453,  245  IT.  7.  646,  246  H.  7.  637. 

9|e  Sic 

The  purpose  of  section  ISO.06  (4)  Strts. , is  obvious. 

It  p.f fords  p.  protection  to  creditors  end  to  sone  extent 
to  the  shareholders.  In  Anvil  Mining  Conpeny  v.  Sherr.pn, 

74  7is.  226,  Pt  pnge  233,  42  IT.  7.  226,  p.t  pp.ge  223, 

4 L.R.A-.  232,  referring  to  section  1773  (nou  section 
180. 06  (4),  Stp.ts,),  the  coTirt  spid:  ”The  object  of  the 
stp.tute  seens  to  be  to  prevent  fictitious  '^nd  frp.udulent 
corporations  fron  extorting  noncy  fron  confiding  stock- 
holders, P.nd  obtpining  credit,  ’hnen  they  hpve  no  repl 
bpsis  of  cppitp.l  to  do  business  upon,  end  no  resources 
to  neet  their  liabilities. " 

The  creditors  of  p cooperative  associption  incorporated 
under  chppter  IS5,  Stats.,  are  entitled  to  the  sane  pro- 
tection P-s  afforded  creditors  of  other  corporations  by 
hpving  50^  of  the  authorized  capitpl  stock  subscribed 
for  and  at  least  20^  actually  ppid  in.  The  short  life 
of  the  instant  corpor-^tion,  Associp.ted  Buyers  Cooperative, 
Inc.  , clep.rl^p  denonstretes  the  necessity  of  p cppital 
structure  such  as  section  ISO.O6  (4),  Stats.,  reouires 
before  the  corporation  nay  transact  business  and  incur 
obligations  '"^ith  others  than  its  O'on  nenbers.  7e  take 
judicial  notice  of  the  records  in  the  office-  of  the 
secretary  of  state  fron  nhich  it  a.ppears  that  Associated 
Buyers  Cooperative,  Inc.  vps  incorporated  on  Septenber  9* 
1939 > fron  the  plea.dings  in  the  insta.nt  case  it  appears 

that  it  nas  adjudged  insolvent  on  Juno  11,  1940. 

Schoenburg  v.  Kla.pperich,  _7is. , 3OO  ^'4  7.  237* 

This  case  illustrates  ’.'^hat  is  generally  true,  namely,  that  the 
general  corporation  la.ns  of  a State  are  applicable  to  coopera.tivc 
associations  formed  under  a cooperative  stp.tute  except  to  the 
extent  that  they  are  inconsistent  thero^aith. 
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Property  of  Cooperative  Rese iy_o i r_  Goiaprany  Held,  not  Taxa'ble 

The  opinion  of  the  Supreme  Court  of  Kontana.  is  set  forth  hereafter  in 

full: 

This  action  i-ras  brought  to  secn.re  a permanent  injunc- 
tion against  the  members  of  the  board  of  county  commis- 
sioners and  the  treasurer  of  Teton  county  to  restrain 
them  in  their  official  capacities  from  securing  a tax 
deed.  .The  county  was  a.  party  defendant.  Judgment  went 
against  the  defendants,  and  the  county  alone  has  appealed 
from  the  judgment. 

In  1906  the  Teton  Cooperative  Reservoir  Company  was  organ- 
ized as  a corporation  under  the  laws  of  Ilontana  a mutual 
company  for  the  sole  purpose  of  storing  water  and  delivering 
it  to  its  stockholders  for  irriga.tion,  and^not  for  profit. 

Its  capital  stock  vf'^s  divided  into  one  thous.'^.nd  shares. 

3ach  share  of  the  capital  stock  of  this  company  entitled 
the  holder  to  the  use,  during  the  irrigation  sc'^son  of  each 
year,  to  ^ "l/lOOOth  part  of  the  wat;.'rs,  water  rights  and 
irrigation  facilities  and  systems"  of  th-  ccmo^.ny,  includ- 
ing the  right  to  le^sc,  pledge,  soil  and  dispose  of  such 
use . 

A reservoir  site  was  sot  apart  by  the  Department  of  the 
Interior,  and  some  5OO  acres  of  land  in  addition  was  acquired 
by  this  corporation,  on  which  a d.ani  was  constructed.  Water 
was  impounded  in  the  reservoir  and  distributed  to  the  stock- 
holders. Dollovring  the  construction  of  the  reservoir,  the 
taxing  authorities  of  Teton  county  assessed  and  levied  the 
usual  property  taxes  on  the  lands  owned  in  fee,  the  reservoir, 
site,  dams,  ditches,  canals  and  other  li ke  property  belong- 
ing to  this  corporation.  As  a result  of  the  delinquency  of  some 
or  all  of  tnese  taxes,  these  a.uthorities  threatened  to  take  a 
tax  deed  covering  this  property  of  the  corporation. 

The  stock  of  this  coreora.tion  is  owned  as  follows:  S04  shares 
by  the  Bynum  Irrigation  District,  a nublic  corpora.tion , vrhich 
vras  created  under  our  irrigation  district  law;  I56  shares  by 
the  plaintiff  Brady  Irrigation  Company,  and  some  40  shares  by 
certain  individuals.  Each  holder  of  a share  of  the  Brady 
Irrigation  Compan:/  represents  and  controls  I/5OO  part  of  all 
of  the  water  a.ppropriated  and  diverted  by  the  corporation 
and  is  entitled  to  control  the  use  of  such  waters  subject  to 
the  rules  and  regul.ations  of  the  corporation.  The  interven- 
ers arc  the  holders  of  bonds  issued  by  the  Bynum  Irrigation 
District . 
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The  owners  of  the  stock  in  the  Teton  Cooperative  Heservoir 
Company  do  not  own  the  equitable  title  to  the  property  of 
that  corporation,  hut  their  relation  to  it  is  one  of  con- 
tract. Hyink  v.  Low  Line  Irrigation  Co.,  6?  Mont.  401 , 205 
P.  236;  Dyk  V.  huell  Land  Co.,  70  Mont.  557.  227  P. 

These  contracts  give  to  the  stockholder  the  right  to  receive, 
through  the  irrigation  facilities  of  the  Teton  Company,  his 
pro  rata  share  of  the  water  stored.  The  sha,reholdcr  in  the 
plaintiff  company  likev/ise  has  a contractual  right  to  his 
pro'  rata  share  of  the  v/ater  received  hy  that  company.  Those 
rights,  when  used  on  certain  lands,  hocomc  appurtenant  to 
such  lands.  Sec.  667 1,  Rev.  Codes.  The  aggregate  value  of 
all  of  these-  rights  is  the  total  Vealuc  of  the  property  owned 
hy  the  Teton  Company,  and  its  xeroporty  has  no  other  use  than 
the  storing  and  distribution  of  water  in  performance  of  these 
contractual  rights. 

This  court  said  in  the  case  of  Hale  v.  County  of  Jefferson,  39 
Mont.  137.  101  P*  973.  975'  "Viev/ed  as  independent  property 
rights,  ditches  a.nd  the  right  to  use  the  water  conveyed  hy 
them  a,re  -property  subject  to  taxation;  hut,  when  made  aupur- 

tenre,nt  to  lands,  they  have  no  independent  use.  So  situated 
and  used,  the  value  of  this  species  of  property  enters  as  an 
clement  into  the  value  of  the  corpus  or  princi|oal  ostote  to 
vrhich  it  is  attached  or  appurtenant,  and  hears  its  propor- 
tionate burden  of  taxation  by  the  added  t'^xahle  value  which 
it  gives  to  the  principal  estate.  * * * ’The  rule  of  property 
taxation  is  that  the  value  of  the  property  is  the  basis  of 
taxation.  It  does  not  me'^n  a tax  upon  the  earnings  which  the 
property  makes,  nor  for  the  privilege  of  using  the  property; 
but  rests  solely  upon  the  value.  But  the  value  of  property 
results  from  the  use  to  v/hich  it  is  put  and  varies  with  the 
profitableness  of  that  use,  present  and  prospective,  actual 
and  anticipated.  There  is  no  pecuniary  value  outside  of  that 
vrhich  results  from  such  use.'  Cleveland,  etc.,  Ry.  Co.  v. 
Backus,  154  U.S.  439,  1^  S.  Gt . 1122,  38  L.  Ed.  1041.  To 
i llus t rat c : A ditch  and  water  rigiit , attached  to  a.gricul- 
tural  lands,  add  a largo  element  of  -value  t'-  them.,  by 
contributing  to  their  productiveness,  vmich,  in  turn,  deter- 
mines their  actual  value.  They  are  ta.xed  when  the  lands 
are  taxed  upon  their  value  thus  incrooned. ” 

In  the  case  of  Verwolf  v.  Lovr  Line  Irrigation  Co.,  JO  Mont. 
570,  227  P.  6g , 71.  this  court  said:  "A  woter  right  — a 
right  to  the  use  of  water  — while  it  partakes  of  the  nature 
of  real  estate  (Middle  Creek  Ditch  Co.  v.  Henry,  I5  Mont. 
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558,  39  P-  1054),  is  not  land  in  any  sense , and,  vhen  con- 
sidered alone  and  for  the  purpose  of  toocation,  is  personal 
property.  Helena  Water  Works  Co.  v.  Settles,  37  Mont.  237, 

95  P*  S3S.  VJhen  considered  otheradse,  it  is  not  subject  to 
taxation  independently  of  the  land  to  which  it  is  appurtenant." 

¥e  concede  the  rules  announced  in  the  cases  of  Barnes  v. 

Smith,  48  Mont.  309,  137  P*  54l;  State  ex  rel.  Bankers'  Trust 
Co.  V.  Wa.lkor,  70  Mont.  4s4,  226  P.  894;  and  Sun  River  Stock 
& Land  Co.  v.  Monteua  Trust  & Savings  Bank,  81  Mont.  222,  262 
P.  1039,  to  be  correct.  In  those  cases  there  vrere  considered 
corporations  organized  for  profit.  In  such  corporations  the 
stockholder  acquires  the  right  to  share  in  the  profits,  if 
any,  in  the  form  of  dividends.  Here  the  stockholders  gain  a 
right  to  secure  water  from  the  corporation  to  irrigate  their 
lands . 

\foilo  the  general  rule  is  that  courts  will  not  ordinrorily 
lo'-'k  behind  the  veil  of  the  corporate  entity,  it  at  times 

becomes  material  "to  consider  yrhat  is  this  thing  which  is 
described  as  o.  'corporation.'"  (Palmolive  Co.  v.  King,  1933 
Cano.d-a  L.R.  131*)  The  Supreme  Court  of  the  United  States  has 
not  hesit-ated,  vnien  the  f^cts  w^rronted  it,  in  looking  behind 
the  veil  of  the  corporo.te  entity  in  ta,x  cases,  as  is  illus- 
trated by  the  c°scs  ^f  Southern  Pacific  Co.  v.  Love,  247  U.  S. 
330,  38  S.  Ct.  540,  62  L.  id.  1142,  and  Gulf  Oil  Corporation 
V.  Lewellyn  248  U.  S.  7I,  39  S.  Ct.  35,  63  L.  Ed.  133 . 

The  judgment  is  affirmed.  (UndersC'^ring  o,dded.) 

Brady  Irr.  Co.  v.  Teton  County,  IO7  Mont.  33^,  85  ?•  2d  350* 

Particulo.r  attention  is  called  to  the  fact  that  tiie  court  drev^  o.  sharp 
distinction,  fron  o,  tax  standpoint,  between  a commercial  and  a cooper- 
o.tive  irrigo.tion  company,  holding  in  brief  that  in  the  ca.se  of  .0. 
coooerative  irrigo.tion  company,  wnero  the  right  to  water  was  appurten- 
o.nt  to  the  lands  of  the  cooperators,  the  value  of  oil  the  property  of 
the  cooperative  irrigo.tion  conToa.ny  vro.s  reflected  in  the  value  of  the 
lands  of  its  individua.l  mem.bers. 
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Conviction  of  Association  Ilanager  for  Emtiezzlement  Reversed 


The  manager  of  a citrus  association,  who  also  served  as  director  and 
secretary,  was  convicted  on  five  counts  for  grand  theft,  "by  the  lower 
court,  and  "brought  an  appeal  to  a district  court  of  appeals,  which 
reversed  and  remanded  the  case. 

It  had  "been  the  practice  of  the  association  for  many  years  to  make 
advances  from  time  to  time  to  some  of  its  growers,  to  assist  them 
in  financing  their  citrus  operations.  Such  advances  vrere  made  to 
the  president,  vice  president  and  other  directors  as  well  as  the 
manager.  Am.ounts  advanced  were  paid  out  "by  the  n,ssociation ' s checks 
’"■hich  were  signed  "by  the  manager,  and  also  "by  either  the  president 
or  the  vice  president. 

The  evidence  showed  that  the  "boa-rd  of  directors  left  it  to  the  dis- 
cretion of  the  manager  to  make  advances  <as  he  Sc'iw  fit,  and  the  monthly 
report  submitted  "by  the  manager  to  the  board  merely  showed  the  lump 
sum  of  advances  made,  but  did  not  itemize  the  advances  or  show  the 
names  of  the  individuals  to  whom  loans  had  been  made.  In  order  to 
facilitate  the  making  of  advances,  it  was  the  pra.ctice  of  the  uresidont 
or  vice  president  to  leave  vdth  the  ma^nager  checks  signed  in  blank.  In 
making  the  advances,  the  manager  used  his  o’-'n  judgLient  and  apparently 
based  his  determination  of  the  amomts  to  be  advanced  upon  his  estima- 
tion of  thf"  va.lu'^  of  the  "potential  crop,"  consic^eration  being  given 
to  existing  market  conditions.  In  practice,  advances  were  sometimes 
made,  even  though  the  crons  v;ere  covered  by  mortgages  in  favor  of 
other  parties. 

In  reversing  the  judgment  of  th'^  lower  court  and  remanding  the  cause 
for  a new  trial,  the  district  court  of  appeals  said  in  pa.rtJ 

The  main  question  presented  is  whether  the  evidence  is 
sufficient  to  support  the  verdict  and  judgment.  ''''J’hile 
the.  offense  in  question  is  no^'^  prosecuted  as  gr.and 
theft  the  gist  of  the  offense  is  embezzlement,  being 
the  fra.udulent  appropriation  of  prop'-^rty  by  a person 
to  whom  it  has  been  intrusted,  as  defined  in  section 
503  of  the  Penal  Code.  The  prosecution's  theory,  as 
clearly  started  during  the  trial,  was  that  while  the 
appellant  ha.d  the  right  to  make  advances  -to  himself 
he  had  made  such  cadvances  in  excess  of  announts  that 
wore  justified  by  his  crops  and  that  "his  knowledge 
of  the  condition  of  his  account  charges  him  with 
notice  thak  he  w.o.sn't  in  good  faith,  but  wa<,s  fraudulent- 
ly appropriating  to  his  o^'n  use".  In  other  the 
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contentioti  is  that  while  the  a'Driell ar.t  ttp.s  authorized 
to  make  advances  to  him s el f he  knoTTini°:ly  took  advances 
to  an  extent  not  Tvarranted  "by  the  conditiong  and  thereliy 
f ra^udnlently  aippropriated  money  of  the  association  Vnich 
had  “been  intrusted  to  him. 


Aside  from  the  fact  that  his  responsibility  for  handling 
the  f-unds  of  the  association,  in  connection  ’)?ith  these 
advances,  was  in  a measure  shared  by  the  president  or 
vice-president  who  necessarily  signed  the  checks,  and  by 
all  of  the  directors  who  approved  them  ’^dthout  examination, 
it  may  first  be  observed  that  there  is  no  evidence  that 
the  anpellant  exceeded  any  snecific  direction  or  authority 

given  to  him.  All  of  the  evidence  indicates  that  no  limit 
as  to  the  amount  of  advances  was  fixed  or  contemplated,  but 
that  such  advances,  while  left  to  the  discretion  of  the 
manager,  ’^ere  to  bo  considered  in  connection  with  the  amount 
and  qua-lity  of  a member's  crop  and  the  prospective  market 
conditions.  Apparently,  the  advances  ’’^ere  supposed  to  be 
based  largely  on  wha,t  appeared  to  be  the  likelihood  of 
repayment  from  the  proceeds  of  the  crop.  This  fact  explains 
the  absence  of  any  evidence  to  the  effect  that  any  limit  had 
been  placed  upon  the  appellant's  authority  to  make  loans  to 
any  member,  or  to  the  effect  that  members  ’■'ere  entitled  to 
equa.l  advances  in  proportion  to  their  acreage. 

It  seems  to  be  here  contended  that  appellant's  guilt  was 
established  since  the  evidence  discloses  that  about  one- 
third  of  the  money  advanced  that  season  by  this  association 
was  advanced  to  him.  There  "^ere  about  1200  acres  of  oranges 
o’’nied  by  the  members  of  this  association,  of  which  the  appel- 
lant owned  or  controlled  17^'t*  other  words,  while  he  o”Tied 

about  onc-soventh  of  the  acreage  he  advanced  to  himself  about 
one-third  of  the  total  amoiont  which  was  advanced  to  all  grower 
members.  On  the  other  hand,  -'hile  he  owned  about  one— seventh 
of  the  a.creage,  he  was  convicted  of  appropriating  for  himself 

about  onc-t-'clf th  of  the  tota.l  amount  advanced  to  members. 

There  is  no  evidence  as  to  how  many  of  the  growers  desired 

or  secured  such  advances,  or  of  the  acreage  o’Txed  by  those 

members  '■'ho  shared  in  the  advances  made.  If  it  be  assumed 
that  the  members  who  secured  advances  held  only  one-half  of 
the  acreage  in  the  association,  it  would  follow  tha.t  the 
appellant  received  only  his  proportionate  share  per  acre. 

However,  as  we  have  pointed  out,  there  is  nothing  in  the  evi- 
dence to  the  effect  that  the  members  were  entitled  to  share 
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in  the  advp.nces  either  equally  or  in  proportion  to  their 
acreage.  Other  factors  ■^^ere  to  he  token  into  considera- 
tion, particulo.rly  the  nxiount  and  prospective  value  of  their 
crops.  Considered  from  this  angle,  vrhich  is  the  only  one 
tha.t  "ould  support  p.  conviction,  there  is  no  evidence  to 
indicate  that  the  pppellpnt  received  advances  vrhich  ’■'ere 
not  'Tprranted  hy  conditions  as  they  then  pppepred.  While 
it  is  contended  thpt  he  should  have  l-cnovn  thot  an  advance 
of  $100  an  acre  on  his  orange  holdings  vps  excessive  and. 
unjustified,  at  least  to  the  extent  of  the  $22  per  acre  on 
uhich  he  uas  convicted,  there  is  an  entire  phsence  of  evi- 
dence PS  to  the  amount,  quality  pnd  apparent  value  of  his 
prospective  crops  of  oranges,  as  compared  ’'^ith  those  of 
other  memhsrs  to  uhom  advances  uere  made.  What  he  knev  or 
uhat  he  should  have  done  must  he  judged  in  the  light  of  con- 

ditions cO-t  the  tine  and  not  of  suhsegeient  developments.  The 
evidence  sho’-'s  that  $3,375  of  "tf-e  $4,855.  for  the  taking  of 
Yrhich  he  ■'sas  convicted,  uas  advanced  r-aring  March  of  that 
year,  and  another  $930  before  the  season  ua.s  fa.r  advanced. 

It  appea.rs  without  conflict  that,  due  to  a had  freeze  the 
preceding  year,  the  outlook  for  favorable  prices  and  market 
conditions  mas  Tjnusually  good  during  the  spring  of  1933  and 
at  least  up  to  the  middle  of  that  season.  These  expecta„tions 
uere  not  realized  due  to  mia.rket  changes  '^hich  are  not  even 
c'uarged  to  the  appellant. 

Hot  only  is  there  no  evidence  to  sho'"'  that  an  average  advance 
of  $22  p er  acre  upon  unich  he  vas  convicted,  or  even  of  $100 
per  acre  ^ith  uhich  he  -^as  charged,  vrr.s  not  justified  hj;-  the 
amount  and  quality  of  his  crops  nnder  the  ma.rkct  conditions 
then  a^ppea.ring,  hut  there  is  evidence  unich  indicates  that 
such  advances  uere  not  'onknovni  or  unusual  in  the  gcnera.l 
course  of  such  business.  Luring  tha.t  very  season,  193^. 
a ha.nk  in  Claremont  loaned  the  appellant  $15,000  on  a crop 
m.ortga.ge,  covering  45  acres  of  his  groves  vith  a second 
trust  deed  on  25  of  those  acres.  One  of  the  directors  tes- 
tified that  during  that  same  season,  1933,  he  received  an 
a.dvance  from  this  association  of  $1,5^6  on  15i  acres  of 
ora.nges  'Then  his  land  uas  covered  by  first  a.nd  second  mortga.ge 
and  the  crop  mas  also  mortgaged  to  an  outsider.  This  mas  an 
advance  of  about  $100  an  acre  and  this  director  testified  that 
he  considered  it  proper  a.nd  right  at  the  tine  it  ’■’as  m.ade, 
and  that  he  considered  that  simila.r  advances  ’’’ere  rightfully 
made.  This  turned  out  to  bo  a.  ba.d  yea.r  and  the  proceeds  of 
this  director's  crop  ’oere  insufficient  to  pay  this  a.dvance, 
lea,ving  him  indebted  to  the  a.ssocia.tion  in  the  sum  of  $872. l4, 
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or  aliout  $55  9-11  acre.  The  iinAis'Out^^d  eviO.ence  is  that  in 
1935*  the  appellant  and  another  gave  a hank  a crop  mortgage 
on  the  oranges  then  groi^'ing  on  the  20-acre  parcel  involved 
in  coiint  VI  here,  securing  a loan  of  aliout  $375 

an  acre,  and  that  the  crop  of  oranges  thereon  brought 
enough  to  pay  off  this  mortgage  that  season. 

While  the  respondent  argues  that  the  appellant  received 
about  one-third  of  the  entire  amount  advanced  to  its  growers 
by  the  association  that  year,  it  was  not  shown  that  such  ad- 
vances ’'’ere  not  justified  by  his  prospective  crops  and  the 
apparent  conditions  and  it  is  not  even  here  suggested  that  the 
prosnective  value  of  his  crops  did  not  bear  a similar  relation 
to  the  value  of  all  crops  upon  ’'diich  advances  were  made.  No 
contention  is  made  that  any  part  of  these  advances  was  used  by 
the  appellant  for  any  purpose  other  than  to  maintain  and  retain 
these  groves  upon  which  oranges  v^ere  to  be  produced.  While- 
portions  were  used  to  pa,y  interest  and  principal  on  encumbrances 
on  these  Icands,  this  is  a pa.rt  of  the  necessary  financing  in- 
volved in  the  production  of  oranges  and  the  vidence  shows  that 
advances  were  customarily  made  to  other  grower  members  for  similar 
purposes.  In  addition  to  all  of  the  other  matters  affecting  the 
rea.sona-bleness  of  the  advances  the  app<^lla-nt  made  to  himself, 
under  the  conditions  apparent  at  the  time,  a further  fact  is 
important.  The  appellant  ha-d  a salary  coming  of  $^75  ^ month, 
which  he  did  not  dra.w  during  this  period  but  which  he  left  as  a 

further  credit  uPon  his  advances.  This  salary  amoijnted  to 
$5» 016.16  at  the  time  of  his  resignation  on  November  22,  1933* 

This  credit  materially  a-ffects  the  apparent  situation  upon  which 
he  acted  at  the  time  the  advances  were  made. 

At  the  close  of  this  atijnittedly  bad  season  it  developed  that 
the  proceeds  of  appellant's  crops  ’'^ere  not  sufficient  to  pay 
his  advances,  leaving  him  indpbted  to  the  association.  This  is 
also  true  of  many  of  the  other  grov'ers,  including  some  of  the 
directors.  The  only  inference  justified  by  the  evidence  is  that 
in  an  ordinary  or  average  season  the  returns  from  these  various 
crops  would  have  paid  the  respective  advances  made.  That  they 
did  not  do  so  in  this  year  is  unfortunate,  but  it  is  far  from 
showing  tha.t  in  making  advances  ■•’hich  at  the  time  seemed  justi- 
fied by  conditions  and  by  past  experi^nc^  the  appellant  is  to  be 
charged  "with  notice  tha.t  he  wa,sn't  in  good  faith,  but  was  fraud- 
ulently appropriating  to  his  o^n  use."  Wp,  ■^;mable  to  find  any 
evidence  in  the  transcript  vfhich  v^ould  support  the  conclusion  that 

the  adva^nces  taken  by  the  appejla-nt  upon  his  crops  wore  in  excess 
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of  his  authority,  tlio.t  they  woro  out  of  pr^-pnrtion.  to  the 

advances  made  to  '^tncrs,  or  that  they  were  no.do  v/ith  koow- 
ledge  on  the  or.rt  of  the  raupollant  th^it  they  \irero  oxcossivo 
or  not  justified  oy  the  size  and  quad ity  of  his  cr^o  under 
market  conditions  they  apooprod  at  that  tine . 

(Undor scoring  added ."T” 

Peoole  V.  Mills,  4l  Cal.  Aoo.  2d  260,  106  P.  2d  2l6,  rehoaring 
denied  4l  Cal.  App . 2d  260,  106  P.  2d  628. 

Among  other  things,  this  c^'sc  ao-,"'Oars  to  cm  ihasize  the  innortance 
a manager's  keeping  ho-^rd  ^^f  directors  fully  informed,  and  of  an 
association' s employing  businesslike  procedures. 


Coo'perf' tive  Association  Denief^-  Milk  License  Becp.use  Its 
Menbers  TTere  Hot  Minin-gn  Prices 

In  the  case  of  United  Milk  Producers  of  California  v,  Cecil,  

Cal.  App.  llg  P,  2d  830,  it  appeared  that  the  United  Milk 

Producers  of  California  was  licensed  by  the  Director  of  Agriculture 
under  the  California  Milk  Control  Act,  but  that  following  a.  hearing, 
such  license  was  revoked  because  the  nenbers  of  the  cooperative  were 
not  paid  the  minimum  prices  for  milk  prescribed  by  the  Director  of 
Agriculture. 

In  this  connection,  the  following  quotations  are  taken  from  the 
opinion  in  the  case; 

As  we  view  the  several  contentions  of  the  parties,  the 
real  question  is  whether  or  not  the  "Director''  has  author- 
ity, under  the  Milk  Control  Act  (Agricultural  Code  of 
CaJifomia,  chap,  10,  div,  IV),  to  fix  the  minimum  price 
which  must  be  paid  to  its  members  by  cooperative  marketing 
associations  organized  under  the  provisions  of  chapter  VI, 
division  4 of  said  code,  St,  1933*  P«  1^2,  S 67I  et  seq. 

The  litigants  appear  to  concede  that  if  the  Milk  Control  Act 
governs  the  situation,  the  order  under  attack  must  be  sus- 
tained. It  is  admitted  by  petitioners  that  the  individual 
producers  who  constitute  United  Milk  Producers  (hereinafter 
referred  to  as  "United"),  for  a number  of  months  prior  to, 
and  also  at  the  time  of  sa-id  hearing,  did  not  receive  the 
minimum  price  for  their  milk  proscribed  and  fixed  by  the 
"Director".  This  was  held  by  the  "Director"  to  constitute 
a violation  of  the  law  and  regulations  made  pursuant  thereto. 
The  exact  nature  of  the  controversy,  and  the  conflicting 
views  in  respect  thereto,  a,re  thus  aptly  summarized  by  peti- 
tioners in  their  reply  brief: 

"As  pointed  out  at  the  arg-ijmont,  the  above  contention 
of  respondents  assumes  the  point  in  issue.  The  ques- 
tion is  whether  the  Milk  Control  Act  requires  that 
the  equivalent  of  the  Directors'  control  prices  be 
paid  in  a.ll  cases,  or  whether  under  the  laws  of  the 
State  there  is  an  exception  applicable  to  coopera- 
tives. * * * Respondents,  however,  contend  that  all 
cooperative-distributors,  without  exception,  are 
required  by  the  Milk  Control  Act  to  return  to  their 
members  at  least  the  control  prices.  If  a.  cooperative 
is  unable  to  return  the  equivalent  of  these  prices, 
presumably  it  must  go  out  of  the  distributing  business. 
This,  we  submit,  is  something  which,  if  it  is  to  be 
said,  should  be  said  by  the  legislature,  and  not  by 
the  courts.  The  statute  does  not  expressly  say  that 
cooperatives  must  go  out  of  the  distributing  business 
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under  these  circnristenccs',  end  n provision  of  this 
kind,  \ic  submit,  should  not  go  into  the  statute  by 
implication.  ” 

Petitioner,  "United",  uos  organized  Moy  l6,  1933»  under  the 
said  provisions  of  the  Agricultural  ■ Code  relo.ting  to  non- 
profit marketing  associations  (hercino.f ter  designated  as 
"Marketing  Associations"),  and  passed  by  the  legislature  in 
1933*  Urom  the  date  of  its  organization  "until  August  1,  1940, 
"United"  sold  milk  and  creajTi,  produced  by  its  members,  to 
various  distributors.  On  August  1,  1940,  "United"  entered 
into  a contract  with  "Borden",  whereby  "Borden"  agreed  to  pro- 
cess and  distribute  the  fluid  milk  and  cream  produced  by  the 
members  of  "United",  and  to  return  to  "United"  the  proceeds 
of  such  operations  less  all  expenses  of  operation  a.nd  compen- 
sation to  "Borden",  all  as  specified  in  the  contract.  The 
contract  was  to  continue  for  t'^o  years  and  thereafter  "until 
terminated  by  either  pa.rty  upon  six  months’  notice.  Ever 
since  August  1,  1940,  "United"  and  "Borden"  have  been,  and 
they  na"w  are  operating  "under  the  contract,  and  "Borden"  has 
accounted  to  "United"  for  the  proceeds  of  such  operations, 
less  the  deductions  provided  in  the  contract. 

In  1937>  the  Milk  Control  Act  was  passed.  The  first  section 
thereof  (Agricultural  Code,  sec,  735)  is  headed  "Legislative 
Declaration",  and  it  reads  in  part  as  follows: 

"(a)  The  production  and  distribution  of  fluid  milk  and 
of  fluid  cream  and  the-  dissemination  of  accurate,  scien- 
tific information  as  to  the  iriportance  of  milk  and 
other  dairy  products  in  the  maintenance  of  a high  level 
of  public  health,  is  hereby  declared  to  be  a business 
affected  with  a.  public  interest.  The  provisions  of 
this  cha.ptcr  are  enanted  in  the  exercise  of  police 
powers  of  this  State  for.  the  purpose  of  protecting 
the  health  and  "relfare  of  the  people  of  this  State, 

"(b)  It  is  hereby  declared  that  fluid  milk  and  fluid 
cream  ane  necessany  articles  of  food  for  human  con- 
s"umption;  tha.t  the  production  a.nd  ma.intenancc  of  an 
adequate  supply  of  healthful  m.ilk  of  proper  cheriical 
and  physica,!  content,  free  from  contamination,  is  vita„l 
to  the  public  hea.lth  and  ’welfare , and  that  the  produc- 
tion, transportation,  processing,  storage,  distribution 
or  sale  of  fluid  milk  a.nd  fluid  crea,m  in  the  State  of 
California  is  an  industry  affecting  the  public  health 
and  welfare;  that  unfair,  unjust,  destructive  and 
demoralizing  trade  practices  have  been  carried  on  and 
are  now  being  carried  on  in  the  production,  ma.rketing, 
sale,  processing  or  distribution  of  fluid  milk  and 
fluid  cream,  .which  constitute  a constant  menace  to  the 
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health  .and  'iielfare  of  the  inhabitants  of  this  State 
a,nd  tend  to  undennine  sanitary  rcgnj-a.tions  and  stand- 
ards of  content  and  purity,  ho"rever  effectually  such 
sanitary  regulations  may  he  enforced;  tha,t  health 
regulations  alone  are  insufficient  to  prevent  dis- 
turha.nces  in  the  milk  industry  ^hich  threaten  to  des- 
troy and  seriously  impair  the  future  supply  of  fluid 
milk;  and  to  safeguard  the  consuming  public  from 
future  in<adequa,cy  of  a.  supply  of  this  necessa,ry  com- 
modity; tha.t  it  is  the  policy  of  this  State  to  pro- 
mote, foster  and  encourage  the  intelligent  production 
.and  orderly  m.arketing  of  commodities  necessary  to  its 
citizens,  including  m.ilk,  and  to  elimina.te  specula- 
tion, wa.ste,  improper  marketing,  unfair  and  destruc- 
tive trade  praxtices,  and  improper  accounting  for 
milk  purcha.sed  from  producers," 

Under  subsequent  provisions  the  "Director"  is  the  administra- 
tive agent  of  the  state,  and  he  is  given  authority  to  "pre- 
scribe minirium  prices  to  be  paid  by  distributors  in  accordance 
with  a stabilization_an_d  m.arketing  plan  for  fluid  milk  * * 

(See.  735*^'  subs.  /.  b_j/  a,nd  Section  735*3>  subdivision 

(f),  provides;  " 'Distributor*  n.cans  any  person  whether  or  not 
such  person  is  a producer  or  an  association  of  producers,  engaged 
in  the  business  of  distributing:  milk  or  handling  fluid  milk  * * *.  ” 

It  must  be  admitted  that  on  the  face  of  the  law  ,''11  persons  are 
included  within  its  scope.  Section  735* 3 » subdivision  (k), 
reads;  "’Person'  means  an  individual,  firm,  corporation,  asso- 
ciation or  .any  other  business  unit." 

* ♦ * 

Petitioners  strongly  rely  upon  section  1219  of  the  Agricultural 
Code,  which  is  a portion  of  the  law  dealing  with  cooperative 
marketing  associations.  Said  section  reads  as  follows;  "The 
general  corporation  la.ws  of  this  State  and  all  powers  and  rights 
thereunder,  shall  apply  to  the  associations  organized  hereunder, 
except  where  such  provisions  .are  in  conflict  with  or  inconsis- 
tent with  the  express  provisions  of  this  cha.pter. " 

They  argue  th.at  the  foregoing  section  establishes  a rule  of 
construction  which  must  control  here.  It  will  be  noted,  how- 
ever, that  it  ha.s  reference  only  to  "the  general  corporation 
laws  of  this  State".  The  inconsistency  and  conflict  here  do 

not  come  from  such  laws,  but  from  the  Agricifltural  Code.  There 
is  therefore  no  rule  of  construction  l.aid  down  for  our  guidance. 
Furthermore,  it  is  the  general  rule  that  one  legisl,ature  cannot 
enact  irrepeala-ble  legisl.ation  or  limit  or  restrict  its  own 
power  or  the  power  of  its  successors  as  to  the  repeal  of  statutes, 
and  an  axt  of  one  legislature  is  not  binding  upon,  a.nd  does  not 
tie  the  hands  of  future  legi sl.atures.  59  C.  J, , I 500»  PP*  299» 
900. 
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* * * 


It  must  "be  apparent  that  the  Cooperative  ]'>'Iarketing  Act,  passed 
several  years  prior  to  the  Milk  Control  Act,  was  inconsistent 
with  the  latter.  Under  the  Marketing  Act,  the  members  were 
permitted  to  enter  such  marketing  contracts  as  they  wished, 
and  to  distribute  the  proceeds  from  the  sale  of  milk  among 
themselves,  after  deducting  necessary  expenses.  On  the  other 
hand,  the  Milk  Control  Act  gives  authority  to  the  "Director^' 
to  fix  the  minimum  amount  which  a producer  may  receive  for  his 
milk.  In  this  connection  the  word  ’’price”  is  used  in  the  lat- 
ter act.  Considering  the  act  in  its  entirety,  we  think  the 
legislature  did  not  use  that  word  in  a technical  sense,  and 
that  it  can  be  reasonably  construed  to  include  any  return 
which  is  received  by  the  producer  from  the  distributor  in  the 
marketing  of  his  product.  It  is  therefore  our  conclusion  tha.t 
the  Cooperative  Marketing  Act,  in  respect  to  the  particulars  men- 
tioned, was  impliedly  repealed  by  the  Milk  Control  Act,  and  that 
cooperative  marketing  associations  are  distributors  for  their 
members,  and  therefore  subject  to  its  operation  and  control. 

Petitioners,  in  attempting  to  show  lack  of  legislative  intent 
to  repeal,  point  out  that  a cooperative,  from  the  very  nature 
of  its  organization,  cannot  return  to  (the)  price  fixed  by  the 
’'Director”  for  milk,  if  its  net  returns  are  less  than  such  price; 
that  in  cooperatives,  the  producer-member  is  the  owner,  and  that 
he  receives  the  profits  from  its  marketing  activities,  and  should 
therefore  boar  any  loss.  It  must  be  assumed  that  the  foregoing 
effect  upon  cooperative  organizations  must  have  been  foreseen 

by  the  legislature,  but  that  they  considered  that  the  health 
and  general  welfare-  of  the  people  as  e.  whole  were  uaramount 

over  such  matters  as  the  internal  management  of  such  associa- 

tions , and  their  customary  method  of  operation.  The  proof  of 
a legi slative  intent  to  make  the  Milk  Control  Act  all  inclusive 

is  so  apparent  and  strong  that  considerations  of  the  foregoing 

nature  must  give  way  before  it«  By  its  very  terms  the  act 

covered  the  distribution  by  "United".  The  burden  was  therefore 

u-pon  "United"  to  show  that  it  was  excepted  from  the  enactment. 

This  burden,  as  we  have  indicated,  they  have  failed  to  sustain. 

The  authorities  relied  upon  by  petitioners  are  practically  all 
directed  toward  the  use  and  meaning  of  the  word  "price”  in 
the  Milk  Control  Act.  It  is  contended  tha.t  the  use  of  that 
word  indicates  an  intent  to  exclude  cooperatives  from  its 
operation.  They  state:  "We  assume  that  respondents  will  con- 
tend tha.t  the  term  ’price’,  as  used  in  the  Milk  Control  Act 
a.nd  in  the  marketing  and  stabilization  plan,  must  be  given 
a brop.der  and  more  inclusive  meaning  than  its  ordinary  sense 
in  order  to  effect  the  purpose  of  the  Act  by  assuring  all 
producers  a minimum  return  for  their  milk.  We  point 
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out,  however,  that  if  the  term  were  given  this  hroad  construc- 
tion, the  Director  would  he  authorized  to  fix  not  only  the 
ninimuH  return 'which- Borden  must  make  to  United  under  the 
agency  contract,  hut  also  the  mininum  retairn  vihich  every 
coo'earative-distrihutor  must  make  to  its  menhers.  In  no 
event  could  the  tern  'orice'  he  given  a hroad  meaning  to 
cover  the  one  situation  and  a different  and  na,rrovfer  mean- 
ing to  exclude'  the  other." 

' ♦ * * 

It  is  urged  by  petitioners  that  in  the  194l  session  of  the 
legislature,  proposed  amendments  to  the  Milk  Control  let 
which  would  have  included  coooeratives  'uthin  its  scope, 
failed  of  passage.  Thus,  they  say,  the  legislature  must 
have  intended,  when  the  original  ant  was  eassed,  to  exclude 
cooperatives  from  its  scope.  ¥nile  this  may  he  some  evi- 
dence of  legislative  intent,  it  can  he  a.rgued  vrith  equal 
force  that  the  omission  to  include  the  amendments  was  due 
to  the  fact  that  the  legislature  considered  that  the  hill 
already  included  cooperatives,  and  that  such  amendments 
would  he  mere  surplusage. 

* + 4 

The  parties  devote  considerable  time  to  the  discussion  of 
the  question  whether  or  not  the  contract  between  petitioners 
was  one  of  agency  or  one  under  v/hich  "Borden"  actually  pur- 
chased the  milk  from  "United".  Ue  do  not  deem,  it  necessary 
to  discuss  that  ohase  of  the  matter.  ¥c  hove  shown  tho.t 
"United"  was  subject  t^  the  provisions  of  the  Mlk  Control 
Act.  If  "Bo-’-.i,on"  v;o.s  its  agent,  as  petitioners  contend,  they 
were  in  exo.ctly  the  same  predicament  o.g  their  •principal,  and 
violated  the  Milk  Control  Act,  as  the  nenher-producers  of 
"United"  did  not  receive  the  minimum  amount  fixed  hv  the 
"Director"  as  the  price  of  the  milk. 

In  United  States  v.  Bock  Royal  Co-Operative,  Inc. , 3^7  U-  S.  533 » 59 
S.  Ct.  993.  3"'  L.  3d7  l44 6 ( Se 0 Summary  Ho.  3.  "'poge  1),  the  Ignited 
States  Supremo  Court  interpreted  the  word  "purchased"  in  the  Agricul- 
tural Marketing  Agreement  Act  of  1937  os  not  referring  exclusively  to 
sales,  hut  as  having  tne  more  general  meaning  of  "acquired  for  market- 
ing," thus  including  a cooperative  that  f-unctioned  on  an  agency  basis. 
The  court  further  held,  because  a provision  in  the  I'oderal  statute 
provided  that  "'Ho thing  * * shall  *_pravent  a cooperative  * * * 

from  * * *■  making  distribution  thereof  /net  proceeds/  in  accord- 

ance with  the  contract  between  the  assaciatian:  and  its  producers," 
that  it  not  a,  valid  objection  to  the  milk  marketing  order  involved 

thra.t  it  permitted  agricultural  cooperative  associations  to  return  to 
their  members  less  than  the  "uniform  prices." 
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